Introduction
Scarcity of medical facilities is of a structural nature. There always exists a tension between demands (or needs) and facilities available. Selection of patients is unavoidable, being more or less painful according to the health care-budget. When resources are increasingly restricted because of economic developments, the problem of bridging the gap between demands and facilities becomes more and more difficult. Selection especially causes problems in the case of very expensive, advanced methods of treatment such as kidney dialysis and transplantation, heart surgery and chronic artificial respiration. No clear distinction can be made between conventional and advanced treatments, but nevertheless in the practice ofmedicine the problems connected with selecting patients for these latter treatments can be (literally) breath-taking. The question arises which norms and procedures should be used in this selection. In answering this question health law and health ethics are involved.
In this article I shall concentrate on the advanced and expensive methods of treatment. But it must be recognised that there is a strong connection between the selection of patients for advanced treatments and health care in general. As the selection-problem arises from lack of resources, the scale of the problem depends on the use of resources available for health care. Selection of patients for advanced medical treatment is affected by an efficient use of the health care-budget and the avoidance of waste, the effectiveness of the health care-delivery-system and management, the prevention of unnecessary diagnostic and therapeutic procedures and of unnecessary stays in hospitals, the avoidance of unnecessary demands of the public upon the health care-facilities etc. Another criterion for selection only when it contains a contra-indication for the treatment (though psychiatric disturbance can hamper cooperation, see (c) below). In the same way medical success has to be assessed according to the professional standard and the competence of doctors. The question is: can the patient be treated successfully for his renal failure through dialysis ? The question is not: is this patient worth the dialysis, which medically can be successfully administered to him ? Medical criteria, if assessed properly -eg without inclusion of social values -, can be relatively objective, even when the consequences of a medical treatment are not exactly predictable and this treatment is partially determined by subjective factors on the part of the patient. b) AGE Age as such is not acceptable as a criterion for selection because rights of human beings are not dependent upon age. Another objection against age is that it discriminates imprecisely. An age limit of 70 for instance would exclude a healthy 72-year-old and include a 65-year-old in a bad medical condition. Age-considerations may however be in fact medical criteria (eg when it is stated that a kidneytransplant in a baby is medically pointless) and in that case they should be listed as medical criteria. C) PERSONAL CRITERIA DIRECTLY RELEVANT TO THE TREATMENT Not acceptable are general personal judgments (eg the presence of a phobia or homosexuality). But personal criteria can be important for the treatment, for instance the psychological capacity to meet the demands of the treatment, the motivation to cooperate, the willingness to comply with instructions. An implied value-judgment in these personal criteria is that preference is given to the cooperative patient over the non-cooperative one. Personal criteria must be professionally assessed. The doctor's appreciation of for instance the capacity of the patient to cooperate can depend on subjective feelings of the doctor. tracing his social relations according to their intensity. On the basis of this scale the greatest emphasis should be placed on criteria relating to the individual and next on social criteria, the relative importance of these decreasing in inverse proportion to the intensity of the social relationships involved. This leads to the following sequence: criteria originating in the individual; criteria based on his immediate relationships; and third -if accepted -criteria based on social value. 2) Within this framework a second scale is to be derived from the direct relations between these criteria and the treatment in question. As a consequence medical criteria originating in the individual get the highest priority, personal criteria directly relevant to the treatment are next in importance and daily living conditions directly relevant to the treatment the third category to be applied. Although medical criteria are rated as less important than the individual, in practice they coincide. 3) A scale according to the degree to which the criteria are amenable to objectivity, which sub alia represents legal security. The resulting sequence of criteria for selection of patients is: a) medical criteria b) personal criteria directly relevant to the treatment c) daily living conditions directly relevant to the treatment d) the patient's importance for his immediate relations.
From the nature of the proposed system it follows that patients should be selected according to the criteria in the sequence suggested. At each stage of the selection process the subsequent criterion is only to be used if patients and resources remain. For instance, if after the medical selection of severe cases treatment facilities are still available, and the remaining patients are medically in a comparable situation, the next criterion for selection will relate to those personal criteria which are relevant to the treatment, and so on. Thus the medical decisions should be exhausted before other criteria are investigated. It is a matter of life and death that the data to assess the subsequent criteria are professionally, conscientiously and accurately established. Competent expertise from the relevant scientific disciplines is needed.
In the above mentioned sequence of criteria value to society is not included, on the grounds that this criterion is very hazardous. Perhaps in those cases where the previous criteria do not close the gap between supply and demand the suggestion of Rescher (i) can be followed to choose at random from the remaining group of patients.
The proposed selection-system does not entail a comparison of all patients. In the first place, a patient who has already been accepted for treatment has a legal right to (continuation of) that treatnent. He cannot be replaced by a new patient with higher priority. Second, not all patients apply at a given moment and thus the proposed system contains a chronological element. The selection can only include the known patients, while the new ones are considered for selection immediately.
In applying the suggested system a satisfactory solution cannot, however, be reached. Such a solution is impossible. But what such a selectionsystem can do is minimise injustice. Doubtless the comment will be made, that the criteria should not be used consecutively but simultaneously. Should not a young mother deserve priority over a disabled pensioner? However understandable this comment might be, it should be kept in mind, that the principles of equality of opportunity and equal human rights are at stake.
Procedural aspects
The working of a system is not only ensured by material criteria, but also by appropriate rules of procedure (2) . These procedures are the more important when material criteria are not exact and can help promote equality of opportunity. I will not elaborate the procedural problems and only discuss a few aspects.
First, the maintenance of an intensive communmcation with the patient during the selection-process is very important. This will prevent the patient being confronted with a rejection while totally in the dark about the decision-making process. Keeping the patient informed may also lead occasionally to a choice to stand down eg by the above mentioned pensioner in favour ofthe mother ofyoung children.
Another important procedural aspect is that the selection-process be not allowed to achieve a bureaucratic character, which will only dehumanise the selection of patients.
A further question is, who should make the decisions on the basis of the criteria. A problem which arises in this context is that doctors can assess the medical selection but are not competent to judge the non-medical criteria. Therefore multidisciplinary commissions are often suggested. But such commissions cannot be expected to offer a solution because they lack personal relations with the patient; they cannot, when lay-people are included, be tested on professional norms, and they are not able to judge more objectively than a medical body. Furthermore there are problems with professional secrecy and the right of the patient to the protection of his privacy. A better procedure would be to leave the selection in the hands of the doctors concerned, on condition that the nonmedical judgments are assessed in consultation with the relevant professional experts. This solution has the advantage that the selection is done by those whose responsibility it is to carry out the decisions (3). Furthermore it can be expected that a doctor will be better able to treat a patient other than the one he has recommended, if he has had a part in the decision-making.
In my opinion a procedural requirement should be that patients accepted and rejected are registered, along with the arguments employed. Periodic reports based on this registration -leaving out the names of the patients -should be made, so the application of the criteria and the procedure can be reviewed by hospital and health authorities.
Conclusion
An entirely satisfactory solution for the selection of patients in the event of a scarcity of medical facilities cannot be reached. Therefore it is of utmost importance to establish a selection-system on the basis of a scale of values and a procedure, that guarantees the fair application of the criteria in this system. The problem has to be discussed in public. It concerns not only the doctors working in advanced medical care, but everybody in and outside the health care system. This is because efficient use of the available resources influences the selectionproblem and because human beings and human values are at stake.
